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(1) The Contractor has entered into
an arrangement to obtain and operate
under that MSP Operating Agreement
a replacement vessel for that Partici-
pating Fleet Vessel; and

(2) The Secretary determines that
the replacement vessel will be eligible
to be included in the MSP Fleet under
§296.11(a).

(f) In the event that a Participating
Fleet Vessel will be unavailable to par-
ticipate in the MSP on October 1, 2005,
due to an unforeseen casualty to the
vessel, a Contractor may offer an eligi-
ble replacement vessel. The replace-
ment vessel must subsequently be ap-
proved by MARAD and DOD. The re-
placement vessel must operate under
an MSP Operating Agreement in suffi-
cient time to meet the 180 minimum
operation days required during the fis-
cal year to avoid being in default of the
MSP Operating Agreement.

§296.22 Other vessels.

(a) Third Priority. To the extent that
appropriated funds are available after
applying the first priority, tank ves-
sels, in §296.20, and the second priority,
Participating Fleet Vessels, in §296.21,
the third priority is for any other ves-
sel that is eligible to be included in an
MSP Operating Agreement under
§296.11(a), and that, during the period
of that MSP Operating Agreement, will
be:

(1) Owned and operated by one or
more persons that are Section 2 Citi-
zens; or

(2) Owned by a person that is eligible
to document the vessel under 46 U.S.C.
chapter 121 and operated by a person
that is a Section 2 Citizen.

(b) Fourth Priority. To the extent that
appropriations are available after ap-
plying the first priority in §296.20, the
second priority in §296.21, and the third
priority in paragraph (a) of this sec-
tion, the fourth priority is for any
other vessel that is eligible to be in-
cluded in an MSP Operating Agreement
under §296.11(a).

§296.23 Discretion within priority.

The Secretary—

(a) Subject to paragraph (b) of this
section, may award MSP Operating
Agreements within each priority as the
Secretary considers appropriate; and

§296.24

(b) Shall award MSP Operating
Agreements within a priority—

(1) In accordance with operational re-
quirements specified by the SecDef;

(2) In the cases of the Priorities 111
and 1V, according to the applicants’
records of owning and operating ves-
sels; and

(3) Subject to the approval of the
SecDef.

(c) The Secretary does not have dis-
cretion to override the priority re-
quirements with respect to the initial
award of MSP Operating Agreements.

§296.24 Subsequent awards of MSP
Operating Agreements.

(a) Until October 1, 2005, if, for any
reason, after the award of an MSP Op-
erating Agreement, the Applicant is
unwilling or unable to commence oper-
ations pursuant to the terms of the
MSP Operating Agreement, MARAD
may, pursuant to the priority criteria,
award that MSP Operating Agreement
to an Applicant having an eligible ves-
sel that applied but was not awarded
an MSP Operating Agreement.

(b) After October 1, 2005, MARAD in-
tends to ensure that all available MSP
Operating Agreements are fully uti-
lized at all times, in order to maximize
the benefit of the MSP. Accordingly,
when an MSP Operating Agreement be-
comes available through termination
by the Secretary, expiration of a tem-
porary MSP Operating Agreement or
early termination by the MSP con-
tractor, and no transfer under 46 U.S.C.
53105(e) is involved, MARAD will re-
issue the MSP Operating Agreement
pursuant to the following criteria.

(1) The proposed vessel must meet
the requirements for vessel eligibility
in 46 U.S.C. 53102(b);

(2) The applicant must meet the ves-
sel ownership and operating require-
ments for priority in 46 U.S.C. 53103(c);
and

(3) Priority will be assigned in ac-
cordance with operational require-
ments specified by the SecDef.

() MARAD will use the following
procedures in reissuing an MSP Oper-
ating Agreement. MARAD and
USTRANSCOM will determine if the
applications received on October 15,
2004 form an adequate pool for award of
a reissued MSP Operating Agreement.
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§296.30

If so, MARAD will award a reissued
MSP Operating Agreement from that
pool of qualified applicants in its dis-
cretion, subject to approval of the
SecDef. MARAD and USTRANSCOM
may decide to open a new round of ap-
plications. Applicants for reissued MSP
Operating Agreements must meet the
citizenship requirements of Priority
I11. Inasmuch as MSP furthers a public
purpose and MARAD does not acquire
goods or services through MSP, the se-
lection process for award of MSP Oper-
ating Agreements does not constitute
an acquisition process subject to any
procurement law or the Federal Acqui-
sition Regulations.

Subpart D—Maritime Security
Program Operating Agreements

§296.30 General conditions.

(a) Approval. (1) The Secretary, in
conjunction with the SecDef, may ap-
prove applications to enter into an
MSP Operating Agreement and make
MSP Payments with respect to vessels
that are determined by the Secretary
to be commercially viable and those
that are deemed by the SecDef to be
militarily useful for meeting the sea-
lift needs of the United States in time
of war or national emergencies. The
Secretary announced an initial award
of 60 MSP Operating Agreements on
January 12, 2005. In addition, the Sec-
retary advised those applicants found
to be eligible but not included in the
initial award that those applicants will
be wait-listed for an award of an MSP
Operating Agreement if additional
slots become available.

(2) The Commander established gen-
eral evaluation criteria for operational
requirements for considering replace-
ment vessels described in §296.21(e),
and for vessels eligible under the third
and fourth priorities described in
§296.22. These general evaluation cri-
teria were made available by the Com-
mander in sufficient time for preparing
applications.

(b) Effective date—(1) General Rule.
Unless otherwise provided, the effec-
tive date of an MSP Operating Agree-
ment is October 1, 2005.

(2) Exceptions. In the case of an Eligi-
ble Vessel to be included in an MSP Op-
erating Agreement that is on charter
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to the U.S. Government, other than a
charter under the provisions of an
Emergency Preparedness Agreement
(EPA) provided by §53107 of the MSA
2003, unless an earlier date is requested
by the applicant, the effective date for
an MSP Operating Agreement shall be:

(i) The expiration or termination
date of the Government charter cov-
ering the vessel; or

(i) Any earlier date on which the
vessel is withdrawn from that charter,
but not before October 1, 2005.

(c) Replacement Vessels. A Contractor
may replace an MSP vessel under an
MSP Operating Agreement with an-
other vessel that is eligible to be in-
cluded in the MSP under §296.11(a), if
the Secretary, in conjunction with the
SecDef, approves the replacement ves-
sel. The replacement vessel must qual-
ify with the same or with more mili-
tarily useful capability as the MSP
vessel to be replaced for operational re-
quirements as determined by the Com-
mander.

(d) Termination by the Secretary. If the
Contractor materially fails to comply
with the terms of the MSP Operating
Agreement:

(1) The Secretary shall notify the
Contractor and provide a reasonable
opportunity for the Contractor to com-
ply with the MSP Operating Agree-
ment;

(2) The Secretary shall terminate the
MSP Operating Agreement if the Con-
tractor fails to achieve such compli-
ance; and

(3) Upon such termination, any funds
obligated by the relevant MSP Oper-
ating Agreement shall be available to
the Secretary to carry out the MSP.

(e) Early termination by Contractor,
generally. An MSP Operating Agree-
ment shall terminate on a date speci-
fied by the Contractor if the Con-
tractor notifies the Secretary not later
than 60 days before the effective date of
the proposed termination that the Con-
tractor intends to terminate the MSP
Operating Agreement. The Contractor
shall be bound by the provisions relat-
ing to vessel documentation and na-
tional security commitments, and by
its EPA for the full term, from October
1, 2005 through September 30, 2015, of
the MSP Operating Agreement.
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